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IN THE 


United States Court of Appeals 

for the District of Columbia. 


No. S18S. 


JULIA F. O’NEILL, in Her Own Right and as Executrix 
Under the Will of Charles J. 0 ’Neill, deceased, Petitioner. 


v. 

DISTRICT OF COLUMBIA, Respondent. 


BRIEF FOR PETITIONER. 


JURISDICTIONAL STATEMENT. 

Petitioner, in compliance with the District of Columbia 
Revenue Act of 1937, as amended (Title V, Article 1, Sec¬ 
tion 4), filed an Inheritance Tax Return as executrix of the 
Estate of Charles J. O’Neill, deceased (Appellant’s App. 
p. 3). The Assessor for the District of Columbia assessed 
a greater tax than had been computed by the petitioner (Ap¬ 
pellant’s App. p. 4). The petitioner, as provided by Title 
IX, Section 3 of the Amended Act, paid the assessed tax 
under protest in writing and appealed to the Board of Tax 
Appeals for the District of Columbia within the prescribed 
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time. The said Board of Tax Appeals, on December 23, 
1941, sustained the Assessor in part and overruled him in 
part (Appellant's App. p. 17). The petitioner, as provided 
by Title IX, See. 4 of the Amended Act, filed a “Petition 
for Review” by the Court within thirty days after the said 
Board of Tax Appeals rendered its decision. The tran¬ 
script of record was filed herein on the 25th day of Feb- 
ruarv, 1942. 

« 7 


STATEMENT OF CASE. 

One Charles J. O’Neill died, testate, and a resident of the 
District of Columbia, on or about the 17th day of March, 
1941, and by paragraph two of his Last Will and Testament 
(Appellant’s App. pp. 1 and 2) provided as follows: 

“Second, All the rest, residue and remainder of my 
estate, of every kind and description, real and personal, 
wheresoever and however situated, now possessed or 
that may hereafter be acquired by me, including any 
lapsed or void legacy or devise, T give, devise and be¬ 
queath unto my wife, Julia F. O'Neill, for and during 
the term of her natural life, and on her death unto my 
daughters, Julia Mary O’Neil and Helena O'Neill, 
absolutely and in fee simple, share and share alike, and 
'in the event that either of them be then dead unto the 
survivor of them, absolutely and in fee simple, unless 
the deceased daughter leave issue surviving in which 
event such surviving issue shall be entitled to the share 
thereof to which the deceased daughter would have 
been entitled if living, distributable among such issue, 
per stirpes and not per capita.” 

The executrix named in said will, the petitioner herein, 
secured letters testamentary from the District Court of the 
United States for the District of Columbia, was duly quali¬ 
fied and proceeded to perform her duties as such executrix 
including therein the preparation and filing of the District 
of Columbia Inheritance Tax Return. The Inheritance Tax 
Return as filed by your petitioner reported a life estate as 
passing to Julia F. O’Neill, your petitioner, under para- 
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graph two of decedent’s will, and that the interest or es¬ 
tate which the daughters, Julia Mary O’Neill and Helena 
O’Neill, received under said paragraph was a vested re¬ 
mainder (Appellant’s App. p. 3). The tax upon this inter¬ 
est of the daughters was thereupon computed in accordance 
with the provisions of the Inheritance Tax Act of the Dis¬ 
trict of Columbia, as amended, covering the taxing of vested 
interest. 

The Assessor disagreed with your petitioner’s conten¬ 
tion as to the interest of the daughters under paragraph two 
of said will and assessed said interest as a contingent re¬ 
mainder rather than a vested remainder (Appellant’s App. 
p. 4). The Assessor thereupon forwarded on September 3, 
1941, notice of the tax, said notice containing a tax on the 
interest of the daughters as a contingent remainder and 
showing the larger tax which the Act provides shall be 
assessed upon contingent interests (Appellant’s App. p. 4). 
Furthermore, the Assessor, in computing the said tax, did 
not compute the lowest possible tax on the contingent in¬ 
terest as zero. (Appellant’s App. pp. 5 and 6.) In com¬ 
pliance with Title IX, Section 3, of the Revenue Act of 
May 16, 1938, the tax as assessed was, on September 10. 
1941, paid under a protest in writing. 

The petitioner took the position that the tax should be 
reduced and, therefore, asked for a review of the Assess¬ 
or’s ruling by the Board of Tax Appeals for the District 
of Columbia. The two questions before said Board of Tax 
Appeals were: 

1. Was the interest left by the decedent to his daugh¬ 
ters a vested or contingent interest? 

2. If the interest was contingent, did the Assessor err 
in computing the lowest possible tax on the daugh¬ 
ters’ interest? 

The said Board of Tax Appeals, by its decision of De¬ 
cember 23, 1941 (Appellant’s App. p. 17), determined the 
second question in favor of petitioner after upholding the 
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finding of the Assessor in the first question, namely, that 
the interest of the daughters was contingent and not vested 
(Appellant's App. pp. 6 to 16, inch). 

The sole question, therefore, to be considered in this Pe¬ 
tition for Review is: 

Was the interest received by the daughters, Julia Mary 
O’Nbill and Helena O’Neill, under paragraph two of the 
Last Will and Testament of Charles J. O’Neill, upon the 
death of the latter, a vested or a contingent interest? 

STATUTES AND REGULATIONS. 

(District of Columbia Revenue Act of 1937 as amended by 

Act of May 16, 1938) 

Title V—Inheritance and Estate Taxes; Article 1—Inher¬ 
itance Tax. 

i “Sec. 9. The Commissioners of the District of Co¬ 
lumbia shall have supervision of the enforcement of 
this title and shall have the power to make such rules 
and regulations, consistent with its provisions, as may 
be necessary for its enforcement and efficient adminis¬ 
tration and to provide for the granting of extension 
of time within which to perform the duties imposed 
bv this title. * * 

The Act (as amended May 16, 193S) also provides: 

(d) Section 10. 

“In the case of any grant, deed, devise, descent, or 
bequest of a life interest or term of years, the donee 
for life or years shall pay a tax only on the value of 
his interest, determined in a manner as the Commis¬ 
sioners by regulation may prescribe, and the donee of 
the future interest shall pav a tax onlv on his interest 
as based upon the value thereof at the time of the death 
of the decedent creating such interest. The value of 
anv future interest shall be determined bv deducting 
from the market value of such property at the time of 
the death of such decedent the value of the precedent 
life interest or term of years. Where the future in¬ 
terest is vested the donee thereof shall pay the tax 
within the time in which the tax upon the precedent life 
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interest or term of years is required to be paid under 
the provisions of sections 4 and 7 of this article, as 
the case may be. Where the future interest is con¬ 
tingent the personal representative of such decedent or 
the persons interested in such contingent future es¬ 
tate shall have the option of (1) paying, within the 
time herein provided for the payment of taxes due 
upon vested future interest, a tax equal to the mean 
between the highest possible tax and the lowest pos¬ 
sible tax which could be imposed under any contin¬ 
gency or condition whereby such contingent future in¬ 
terest might be wholly or in part created, defeated, ex¬ 
tended, or abridged; or (2) paying the tax upon such 
transfer at the time when such future interest shall 
become vested at rates and with exemptions in force 
at the time of the death of such decedent: * * 

DISTRICT OF COLUMBIA REGULATIONS: 

Section 18. 

“(f) In the case of any grant, deed, devise, descent, 
or bequest to take effect in possession or enjoyment 
after the expiration of one or more life estates or of a 
term of years, where the decedent died after May 16, 
1938, the tax shall be assessed on the value of such in¬ 
terest at the time of the death of the decedent, and the 
value of such interest shall be determined by deduct¬ 
ing from the market value of such property at the time 
of the death of the decedent, the value of the sum of the 
precedent life estates or terms of years. Where the 
future interest is vested, the donee thereof shall pay the 

tax within 18 months after the death of the decedent 
• # # »? 


STATEMENT OF POINTS. 

(1) The estate sought to be taxed by the District of 
Columbia, as a contingent remainder, is in fact, a 
vested remainder, and the testator shows no con¬ 
trary intent. 

(2) The decision of the Board of Tax Appeals for the 
District of Columbia is contrary to law and is in 
conflict with the decisions of the Supreme Court 
of the United States, the United States Court of 
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Appeals for the District of Columbia, and the Code 
of Laws for the District of Columbia. 

(3) The authorities cited in the opinion of the Board 
of Tax Appeals for the District of Columbia arc 
not applicable to the case at bar. 

SUMMARY OF ARGUMENT. 

It is a well established rule of law that a future estate 
will never be construed as contingent when it can be taken 
as vested. Furthermore, estates are held to vest at the 
earliest possible date. The intention of the testator to con¬ 
vey a contingent interest rather than a vested interest must 
be expressed clearly and beyond doubt before it will be so 
construed and adverbs of time alone do not alter the inter¬ 
est but relate merely to the time of the enjoyment and not 
the time of the vesting. 

The decisions of the United States Supreme Court and 
this Court have so firmly established these rules in our le¬ 
gal thinking that Congress, when it used the terms “vested” 
and “contingent” interests without defining them for the 
purpose of the particular Act, could only have had in mind 
the accepted definitions. Furthermore, Congress had, pre¬ 
vious to the enactment of the Revenue Act in question, 
made the accepted definitions of vested and contingent fu¬ 
ture estates a part of the Code of Laws of the District of 
Columbia, which section of the Code must be read, when 
applicable, as a part of the subsequent statute. 

The cases cited by the Board of Tax Appeals in its opin¬ 
ion are not applicable here as they deal with the problem 
of Federal Taxation and the question presented is whether 
or nbt an interest comes under the Act at all and not whether 
it comes under a particular section. Furthermore, the Fed¬ 
eral taxing authorities were not bound by a previously en¬ 
acted section of the Code as the District of Columbia author¬ 
ities were. 
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ARGUMENT. 

1. The single point at issue here is whether the interest 
left by Charles J. O’Neill, deceased, to his two daughters is 
a vested or contingent future estate. The Assessor for the 
District of Columbia ruled that it is contingent and this rul¬ 
ing was upheld by the Board of Tax Appeals for the Dis¬ 
trict of Columbia. The petitioner is strongly of the opinion 
that the Board of Tax Appeals is in error. The provisions 
of the Will are clear and should leave no doubt in the minds 
of this Court when considered in the light of the law as it 
exists in relation to future estates. The testator first pro¬ 
vides that his wife shall have a life estate then says that, 
upon the death of the wife, the estate shall go “unto my 
daughters, JULIA MARY O’NEILL and HELENA 
O’NEILL, absolutely and in fee simple, share and share 
alike, * * (Appellant’s App. pp. 1 & 2) The statement 
is positive and definite. Following this very positive state¬ 
ment is added the phrase “* * *, and in the event that either 
of them be then dead unto the survivor of them, absolutely 
and in fee simple, unless the deceased daughter leave issue 
surviving in which event such surviving issue shall be en¬ 
titled to the share thereof to which the deceased daughter 
would have been entitled if living, * * We, therefore, 
have what estates provided for by the will? A vested re¬ 
mainder in the daughters subject to the widow’s life estate. 
The additional language of the paragraph merely expresses 
the provisions of the law which would be applicable if the 
daughters, or one of them, should die intestate. The testa¬ 
tor was survived by no other heirs at law or next of kin 
than the widow and two daughters mentioned above. 

It is a rule of law well established by countless decisions 
of the Courts, both Federal and State, that a remainder will 
never be construed to be contingent when it can be taken 
to be vested and that estates will be held to vest at the 
earliest possible date. The Courts have reiterated this doc¬ 
trine since the beginnings of our judicial history and text 
writers have never doubted its soundness. Doc ex Jew. 
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Poor v. Considine , reported in 6 Wall. 458; 18 L. ed. 869, is 
one of the landmarks which firmly established this doctrine 
in our legal thinking when the Supreme Court of the United 
States laid down the following rules, among others: 

“A vested remainder is where a present interest 
passes to a certain and definite person, but to be en¬ 
joyed in future. There must be a particular estate to 
support it. The remainder must pass out of the grantor 
on the creation of the particular estate. It must vest 
in the grantee during the continuance of the estate, or 
co instanti that it determines.” 

“A contingent remainder is where the estate in re¬ 
mainder is limited either to a dubious and uncertain 
person or upon the happening of a dubious and uncer¬ 
tain event.” 

‘‘The law will not construe a limitation in a will into 
an executory devise when it can take effect as a re¬ 
mainder, nor a remainder to be contingent when it can 
be taken to be vested.” 

‘‘It is a rule of law that estates shall be held to vest 
at the earliest possible period, unless there be a clear 
manifestation of the intention of the testator to the 
contrary.” 

i “Adverbs of time—as where, thereafter, from, etc.— 
in a devise of a remainder, are construed to relate 
merely to the time of the enjoyment of the estate, and 
not the time of the vesting in interest.” 

The rules set forth above were based upon many authori¬ 
ties, both English and American, and were laid down by the 
Court after a very exhaustive study. To repeat them would 
merely encumber the record and repeat that with which 
the Court is already quite familiar. See also, Croxdll v. 
Sherrerd, 5 Wall. 268; Croplcy v. Cooper , 19 Wall. 167; Mc¬ 
Arthur v. Scott, 113 U. S. 340; Johnson v. Washington Loan 
& Trust Company. 224 IT. S. 224. 

The rules laid down in Doc v. Considine, supra, have been 
followed consistently by this Court and we respectfully call 
the following cases to the Court’s attention. 

Richardson v. Penichs, 1 D. C. App. 261; 

O y Brien v. Dougherty, 1 D. C. App. 148; 
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Marshall v. Augusta, 5 D. C. App. 183; 

Craig v. Rowland, 10 I). C. App. 402; 

Hauptmann v. Carpenter, 16 D. C. App. 324; 

Voght v. Voght, 26 D. 0. App. 46; (Dismissed for 
want of jurisdiction 203 U. S. 581); 

Green v. Gordon, 38 D. C. App. 443. 

In O'Brien v. Daugherty, supra, where the devise was 
to the wife for life “and after her death to revert to my 
surviving children”, the Court considered the rules of Doe 
v. Considinc as founded in principles of reason and policy 
in the following language: 

“Then, again, the construction that the term ‘surviv¬ 
ing’ refers to the death of the testator, rather than to 
the death of the tenant for life, conforms to and pro¬ 
motes the well settled rules of construction, founded in 
principles of reason and policy, such as that a re¬ 
mainder will never be construed to be contingent when 
it can be taken to be vested; and that estatee shall be 
held to vest at the earliest possible period, unless there 
be a clear manifestation of the intention of the testator 
to the contrary, Doe v. Considine, 6 Wall. 473, and 
cases there cited. Here there is nothing to clearly in¬ 
dicate the intention of the testator to postpone the vest¬ 
ing of the estate in the surviving children until the 
termination of the life estate of the widow. * * * The 
use of the adverb ‘after’ is in such sense as is common 
in a great inanv of such limitations; * * * Such adverb 
of time is construed to relate to the time of enjoyment 
of the estate.” 

In Green v. Gordon, supra, the Court said as follows; 

“The test as to whether this is a vested remainder 
is easily applied. Did Osceola C. Green have the ca¬ 
pacity to take immediate possession at any time the 
precedent life estate should terminate? * * * It is the 
present capacity to take effect in possession, if the 
precedent estate should determine which distinguishes 
a vested from a contingent remainder! * * * A vested 
remainder is an estate recognized in law, and it is grant- 
able by any of the conveyances operating by force of 
the Statute of Uses.” 
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If we apply the rules above set forth, which rules have 
been continuously followed by this Court, to the facts of the 
case at bar, we find that the estate devised and bequeathed 
Julia Mary O'Neill and Helena O’Neill by paragraph two of 
the Will of Charles J. O’Neill falls well within the prin¬ 
ciples established for vested remainders. Julia Mary 
O’Neill and Helena O'Neill did, at the time of their 
Father’s death, and still do “have the capacity to 
take 1 immediate possession” at any time that the life 
estate of their Mother might terminate by her death. 
There is nothing uncertain or contingent about that 
fact. They were and are in being and do have this 
vested interest. The words “and in the event that either of 
them be then dead” relate to the time of the enjoyment of 
the estate and not to the time of the vesting in interest (Dor 
v. Cbnsidme, supra.) and the fact that the will makes pro¬ 
visions for the divesting of the estate does not prevent the 
remainder from vesting. In other words, we have a present 
interest which has passed to certain and definite persons, 
but to be enjoyed in the future. The widow’s life estate 
supports the remainder which had passed out of the grantor 
upon his death and instantly vested in the daughters. 

The Board of Tax Appeals has not clearly indicated 
whether its decision is based on certain recent Federal tax 
cases or upon the premises that the testator, Charles J. 
O'Neill, intended, by the language of the will, to leave a con¬ 
tingent interest. We will discuss the Federal tax cases 
later. We respectfully submit that the Board is in error 
when it states that the words “then dead” are controlling 
and show an intention of the testator to convey a contingent 
interest. (Appellant’s App. p. 15.) The Board has allowed 
itself to fall into the very mistake which the rules laid down 
in Doe v. Considine, supra, warn against. It is definitely 
stated that adverbs of time in a devise of a remainder are 
construed to relate merely to the time of the enjoyment of 
the estate, and not the time of the vesting in interest. The 
word upon which the Board attempts to hang its decision is 
the adverb of time “then”. If the Board is going to base its 
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decision on the tried and accepted principles of vested and 
contingent remainders, it is difficult to understand how it 
can go directly in the face of one of the cardinal principles. 
Referring again to Doe v. Considene, supra, we find the ad¬ 
verb of time “then” used several times in the devise which 
the Court had under consideration. 

Tiffany, in his well known work on Real Property, deals 
at great length with the question of vested and contingent 
remainders or future interests and confirms the opinions 
which have been expressed above. In Chapter 6, Sec. 120-C, 
1912 Edition, he makes the following statement: 

“It is to be noted that a remainder is not contingent 
because it is uncertain whether it will ever vest in pos¬ 
session, since every remainder, in life or in tail, is 
liable to terminate, by the death of the remainder¬ 
man, or his death without issue, before the termination 
of the particular estate.” 

The case of James v. Peoples National Bank of Leesburg , 
decided by the Supreme Court of Appeals of Virginia on 
November 24, 1941, and reported in 17 S. E. 2d 387 (178 
Va. 398), deals with a future interest which the Court 
construed as vested. In that case the testator left 
a life estate to his wife and at her death “the same to be 
equally divided between our three children to wit: * * * or 
to their children, if any, if they be not living.” All three 
children survived the testator but one son predeceased the 
widow, survived by his, the son’s, wife. Under the Will of 
the deceased son his wife received his entire estate. The 
Court held that the deceased son had received a vested re¬ 
mainder upon the death of his father and that the son’s wife, 
by virtue of the son’s will, was entitled to the son’s entire in¬ 
terest in the father’s property upon the death of the mother. 
In other words, the Court held that the son had a vested 
remainder which he could devise even before the death of 
the life tenant. Further discussion of this firmly established 
law would be merely academic and an encroachment upon 
the time of the Court. 
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2. These principles of future estates being so firmly es¬ 
tablished in the legal thinking of the United States and of 
the District of Columbia we feel that it is beyond the realm 
of sound reasoning to think that Congress had anything 
else in mind when passing a Statute applying solely to the 
District of Columbia and in which the terms “future inter¬ 
est ”, “future estates” and “where the future interest is 
vested” are used without any special definition being given 
therein. It is too well established to be the subject of argu¬ 
ment that words or phrases used by Congress in Statutes 
enacted are subject to the established definition unless other¬ 
wise specified in the Statute. 

“It is well settled law that even’ word of a statute 
is to receive effect and be construed according to its 
ordinary and natural signification, (Italics supplied) 
and the strict letter is not to be departed from without 
good and sufficient cause; but it may be regarded as 
equally well settled law that, when a thing is not within 
the meaning and purpose of a statute, although per- 
1 haps within the strict letter, it will not be construed as 
included in the enactment. The authorities are be¬ 
lieved to be unanimous on this point.” Mackall v. Dis¬ 
trict of Columbia, 16 D. C. App. 301 and cases cited 
therein. 

“To get at the thought or meaning expressed in a 
statute, a contract, or a constitution, the first resort, 
in all cases, is to the natural signification of the words, 
in the order of grammatical arrangement in which the 
framers of the instrument have placed them. If the 
words convey a definite meaning which involves no ab¬ 
surdity, * * * then that meaning, apparent on the face 
of the instrument must be accepted, and neither the 
Courts nor the legislature have the right to add to it 
or take from it. Lake County v. "Rollins, 130 IT. S. 
662,” Cited in Ohio National Bk. v. Berlin, 26 D. C. 
App. 218. 

“But it is not for the Court to say, where the lan¬ 
guage of the statute is clear, that it shall be so con¬ 
strued as to embrace cases, because no good reason can 
be assigned why they were excluded from its provi¬ 
sions.” Denn v. "Reid, 10 Pet. 524. 
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It will be noted that words used in other titles of the Reve¬ 
nue Act of 1937, and in the Revenue Act approved May 16, 
1938, have been specifically defined where Congress meant 
to deviate from the well established definition, for example, 
the words “motor vehicle” are defined for the purpose of 
the Act. 

Furthermore, Congress not only adopted the well estab¬ 
lished and accepted definitions for “vested” and “contin¬ 
gent” future estates by its silence on the subject in the 
Revenue Acts for the District of Columbia but it previously 
made it a point to enact those definitions into Statutory 
law as a part of the “Code of Laws of the District of Co¬ 
lumbia” and the same enactment reads as follows: 

“1925 Code, Sec. 1022 Vested and Contingent Future 
Estates. A future estate is vested when there is a 
person in being who would have an immediate right to 
the possession of the land upon the expiration of the 
intermediate or precedent estate, or upon the arrival 
of a certain period or event when it is to commence in 
possession. It is contingent when the person to whom 
or the event upon which it is limited to take effect in 
possession or become a vested estate is uncertain.” 

Again let us repeat that Julia Mary O’Neill and Helena 
O’Neill are persons in being who have an immediate right to 
the possession of the property upon the expiration of the 
precedent estate and, therefore, have a vested remainder. 
To hold otherwise is a direct violation of the Code provi¬ 
sion cited above, which provision has in no way been re¬ 
pealed by the Congress and is still in full force and effect. 
Unless expressly repealed, it must be read, when applicable, 
as a part of the subsequent statutes. 

“There is no better criterion wherewith to ascertain 
the meaning of terms used in a statute than the statute 
itself, or other previous or similar statutes in which 
the same legislative body has given expression to its 
purpose.” Einstein v. Sawhill, 2 App. D. C. 10 citing 
The “Abbottsford”, 98 U. S. 440; Minor v. Mechanics’ 
Bank of Alexandria, 1 Pet. 46; Claflin v. Commonwealth 
Insurance Co., 110 U. S. 81. 
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“It is also a rule of construction that all parts of 
the Code in pari materia must be read in the light of 
each other and harmonized wherever possible.’’ Cal¬ 
vert v. Terminal Taxicab Co., 48 App. D. C. 119, citing 
Southern R. Co. v. Ilawkins, 35 App. D. C. 313. 

In the Calvert Case the Court looks to a previous section 
of the District of Columbia Code for the definition of “next 
of kin” as used in a later section. See also Joy Floral Co. 
v. Commissioners of Internal Revenue , 58 App. D. C. 277: 
29 F. (2d) 865. Congress surely had this fact as well as the 
Code provision in mind at the passage of the Revenue Stat¬ 
utes.! The Board of Tax Appeals ignored entirely this (’ode 
provision when rendering its decision, which provision, we 
submit was applicable and necessary in construing the 
Revenue Act. 

3. The Board of Tax Appeals, when rendering its opinion 
affirming the Assessor, reviewed, as authorities, its own de¬ 
cisions in five cases involving future interest (Appellant’s 
App. pp. 6 to 15). In four of the five cases the Board ruled 
the future estate provided for by the testator was a con¬ 
tingent estate and based its opinion on two Federal Estate 
Tax cases decided by the Supreme Court of the United 
States. These cases were Klein v. The United States , 283 
U. S. 231, tfhich was later repudiated, and Helve ring v. 
JJallock. 309 U. S. 106, which reaffirmed the Klein case. In 
the fifth case, Donahoe et al. v. District of Columbia , D. C. 
R. T. A., Docket Xo. 466 (Appellant’s App. pp. 9), the 
future interest was construed as vested upon the established 
principles of vested and contingent future estates and the 
authorities cited in support thereof are those cited earlier 
in this brief The five cases previously decided by the 
Board and cited as authorities in its decision in this case 
are not controlling here and we do not feel that we should 
consume extensive space or time in discussing them but 
should devote our attention to the Klein and Helvering 
cases upon which the four contrary decisions were based. 

The Board of Tax Appeals, when discussing the instant 
case in the light of the Federal Estate Tax cases, appears 
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to assume that the established rules as to vested and con¬ 
tingent future estates or remainders have been completely 
abolished in the field of taxation on the basis of the deci¬ 
sions in the Klein and Ilallock cases. We respectfully sub¬ 
mit that, while these cases do prevent the technicalities of 
the old conceptions of future estates from aiding decedents 
in what appears to be a deliberate attempt to wholly evade 
the estate tax law, the Board has given them a much broader 
scope than was intended by the Court. The Court had a 
particular case before it in each instance and was consider¬ 
ing a particular statute as well as a particular set of facts. 
It did not mean, with one blow, to wipe away all of the estab¬ 
lished and recognized rules of judicial process in connection 
with taxation. The Court itself in the Ilallock case gives 
direct warning against such construction in the following 
words: 

“We do not mean to imply that the inevitably empiric 
process of construing tax legislation should give rise 
to an estoppel against the responsible exercise of the 
judicial process.” 

The Klein and Ilallock cases are to be distinguished from 
the instant case in several respects. In the first place they 
deal with questions of Federal taxation, the one with the 
Federal Revenue Act of 1918 and the other with the Fed¬ 
eral Revenue Act of 1926, and not with a local revenue act. 
Furthermore, there is no question of the taxing authorities 
being bound by a local statute such as Sec. 1020, of the Code 
of Laws of the District of Columbia. In other words, even 
though the Courts may have the power to change their con¬ 
ception of estates where the old conceptions have not been 
enacted into statutory law, they have no power to repeal 
existing statutes, such as Sec. 1022 of the District of Co¬ 
lumbia Code. Only Congress has that power and Congress 
has not seen fit to act. 

In the second place the facts of and the statutes control¬ 
ling the Klein and Hallock cases are to be distinguished 
from those of the instant case and the situations are, there- 
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fore, not the same. The Klein case is controlled by Sec. 402 
of the Revenue Act of 191S (February 24, 1919), Chap. 18, 
40 Stat. at L. 1057, 1097, which provides that the value of 
the gross estate of the decedent shall be determined by in¬ 
cluding the value at the time of his death of all property, 
* • * . 

“(c) To the extent of any interest therein of which 
the decedent has at anv time made a transfer or with 
respect to which he has at any time created a trust, 
* * * intended to take effect in possession or enjoyment 
at or after his death * * 

ChapJ. 27, 44 U. S. Stat. at L. 9, as amended by paragraph 
803 of the Revenue Act of (June 6) 1932, Chap. 209, 47 Stat. 
at L. 169, 279; 26 IT. S. C. A. paragraph 411, controls the 
Hallock case in the following language: 

“The value of the gross estate of the decedent shall 
be determined by including the value at the time of his 
death of all property, reai or personal, tangible or in¬ 
tangible, wherever situated” etc. 

Tbe Act then says that, among other things, the deced¬ 
ent’s 1 gross estate shall include any interest: 

“* * * winch he has at any time made a transfer, by 
trust or otherwise under which he has retained for his 
life or for any period not ascertainable without refer¬ 
ence to his death or for any period which does not in 
fact end before his death. (1) The possession or enjoy¬ 
ment of, or the right to the income from, the property, 
or (2) the right, either alone or in conjunction with any 
person, to designate the persons wlio shall possess or 
enjoy the property or the income therefrom; except in 
the case of a bona fide sale # * 

The Klein case and the various cases under consideration 
in the Hallock decision were all cases where a grantor 
created, by deed or agreement, a trust, with himself or 
another as trustee, and provided that the income should be 
paid to a specified person but if the beneficiary should die 
before the grantor the trust estate was to be paid to the 
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grantor. The Court held that the grantor had, in each case, 
an interest at the time of his death which should be included, 
under the Statute, in his gross estate even though the 
grantor died before the beneficiary and the beneficiary then 
took the total estate. With this decision we have no quarrel. 
In these cases the grantor has made a transfer under which 
he has retained for a “period not ascertainable without 
reference to his death” a certain right to enjoyment of the 
property, for if he outlives the grantor the property be¬ 
comes his. This interest, therefore, in the nature of a re¬ 
version, does fall within the bounds of the Statutes control¬ 
ling the situations considered in the Klein and Hallock 
cases. The Statutes say definitely that any interest of a 
decedent shall fall within the decedent’s gross estate and be 
taxed. The Statutes then define what an interest is. Of 
course, if the decedent had no interest there is no tax. The 

effect of the Court’s decision is to sav that decedent does 

* 

have an interest in the corpus of the trust estates. There is 
no conflict in these cases with the theory of estates vesting. 
The decisions give the decedent the greatest interest that 
can reasonably be given and tax it as a part of decedent’s 
gross estate, thus defeating an apparent attempt by the 
decedent to evade the Statute completely. 

The Taxing Statute in the instant case provides that “all 
real property and tangible and intangible personal prop¬ 
erty, or any interest therein, having its taxable situs in the 
District of Columbia,” etc., shall be taxed. The Statute then 
goes on to say that vested and contingent remainders shall 
be taxed in different ways. But, as stated before, the Stat¬ 
ute is silent on the question of a special definition for 
vested and contingent remainders as the terms are used 
in the Statute. Furthermore, it must be remembered that 
this is a question of local and not Federal taxation and, 
even if the Federal Courts do not feel that they are bound 
by local statutes in questions of Federal taxation, the 
Courts are, as we have seen, bound by such statutes in 
questions of local taxation. We freely admit that the inter¬ 
est conveyed by Charles J. 0 ’Neill comes within the Statute 
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but we also respectfully insist that the classifications set 
up within the Statute are definite classifications which are 
not subject to the whim of the Assessor. 

We are, therefore, forced to the conclusion that the defi¬ 
nition already set up in the Code of Laws of the District of 
Columbia by Congress, the same being a codification of the 
age old judicial definition, was the definition Congress in¬ 
tended should be used when it enacted the taxing Statute. 
We say, therefore, that the remainder in the instant case is 
vested. To sav otherwise would be to sav that in the Klein 
and Hallock cases the decedent must be given the greatest 
possible interest because more tax can be collected, but in 
the instant case the beneficiaries must be given the least 
possible interest because more tax can be collected. Con¬ 
gress, even in these times of need for greater revenue, did 
not hiean that the courts should go to this extreme, and if 
they did so it would certainly “give rise to an estoppel 
against the responsible exercise of judicial process.” 

We respectfully urge that the portion of the decision of 
the Board of Tax Appeals for the District of Columbia de¬ 
claring the interest received by Julia Mary O’Neill and 
Helena O’Neill under the will of Charles J. O’Neill to be a 
contingent rather than a vested remainder, be reversed and 
that said interest be declared a vested remainder and taxed 
as such. 


Arthur C. Elgin, 


Vincent A. Sheehy, Jr., 

Attorneys for Petitioner, 
Washington Loan & Trust 
Bldg., Washington, D. C. 
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IN THE 


United States Court of Appeals 

for the District of Columbia. 


No. 8188. 


JULIA F. O’NEILL, in Her Own Right and as Executrix 
Under the Will of Charles J. O’Neill, deceased, Petitioner, 

v. 

DISTRICT OF COLUMBIA, Respondent. 


Petition for Review of Decision of the Board of Tax Appeals 
for the District of Columbia. 


APPENDIX TO BRIEF FOR PETITIONER. 


PLEADINGS AND OTHER PAPERS DESIGNATED BY 

PETITIONER. 

6 I, Charles J. O’Neill, of the City of Washington, 

District of Columbia, do hereby make, publish and 
declare this instrument as and for my last will and testa¬ 
ment, hereby expressly revoking any and all former wills 
by me at any time made and published. 
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First. I direct my executrix hereinafter named to pay 
off my just debts. 

I further direct that my funeral expenses shall be paid 
out of mv estate notwithstanding' the amount thereof mav 
exceed the statutory limitation. 

Second. All the rest, residue and remainder of my estate, 
of every kind and description, real and personal, whereso¬ 
ever and howsoever situated, now possessed or that may 
hereafter be acquired by me, including any lapsed or void 
legacy or devise, I give, devise and bequeath unto my wife, 
Julia F. O’Neill, for and during the term of her natural 
life, and on her death unto my daughters, Julia Mary 
O’Neill and Helena O’Neill, absolutely and in fee simple, 
share and share alike, and in the event that either of them 
be then dead unto the survivor of them, absolutely and in 
fee simple, unless the deceased daughter leave issue sur¬ 
viving in which event such surviving issue shall be entitled 
to the share thereof to which the deceased daughter would 
have been entitled if living, distributable among such issue, 
per stirpes and not per capita. 

Lastly. I hereby nominate, constitute and appoint my 
said wife, Julia F. O’Neill, as the executrix of this my 
last will and testament and I hereby request that my said 
executrix be not required to give bond for the faithful per¬ 
formance of her duties as such executrix, and I hereby ex¬ 
pressly authorize and empower my said executrix to sell 
and dispose of my estate, real and personal, or any part 
thereof, without any obligation on the part of the pur- 
7 chaser to see to the application of the purchase 
money, for the purpose of discharging any debts or 
claims against my estate or for the distribution thereof. 

Witness my hand and seal this 20th day of December, 
A. D. 1932. 

(sgd) Charles J. O’Neill (seal) 

• •****•#•• 
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9 Name of Decedent, Estate of Charles J. O’Neill. 

Total Estate 
Less Deductions 


Mrs. Julia F. O’Neill, Widow 
314 Second Street, N. W., 
Washington, D. C. 

Born October 15, 1864 

$51,566.41 x 5% = $2,578.32 
2,578.32 X 4.05856 — $10,464.27 


Loss Exemption 5,000.00 


5,464.27 

Mrs. Julia Mary O’Neill Collins, Daughter 
740 East Mendacino Street, 

Altadenn, California 

One-half of residue 
Less Exemption 


Miss Helena O ’Neill, Daughter 
314 Second Street, N. E., 
Washington, D. C. 

One-half of residue 
Less Exemption 


$20,551.07 

5,000.00 


15,551.07 


$20,551.07 

5,000.00 


Schedule O 

54,569.15 

3,002.74 

$51,566.41 

10,464.27 

41,102.14 54.64 

20,551.07 

20,551.07 155.51 

20,551.07 


$15,551.07 


155.51 
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OFFICE OF THE ASSESSOR, DISTRICT OF COLUMBIA 

Inheritance Tax 
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Washington, D. C., September 3, 1941. 


Estate of CHARLES J. O ’NEILL 

Tax upon share of Julia F. O’Neill 

Julia F. O’Neill, Executrix 
314 Second St. N. E. 
Washington, D. C. 


Estate No. 9207 
Inheritance Tax 
Penalty 
Interest to 
Total 

CR. 9009 Inheritance Tax 


This bill payable on or before September 17, 1942 


$78.88 


78.88 


Pay to THE COLLECTOR OF TAXES, D. C. 
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Estate of CHARLES J. O’NEILL 
Tax upon share of Contingent 
Remainder 

Julia F. O’Neill, Executrix 
314 Second St. N. E. 
Washington, D. C. 


Estate No. 9207 

Inheritance Tax $793.68 

Penalty 

Interest to 

Total $793.68 

CR. 9009 Inheritance Tax 


This bill payable on or before September 17, 1942. 

Pay to THE COLLECTOR OF TAXES, D. C. 




10 Findings of Fact and Opinion 

The Assessor of the District of Columbia assessed the 
petitioner, and the petitioner paid to the District the sum 
of $793.68 as an inheritance tax on a transfer of a future 
interest in the estate of the above decedent. The petitioner 
seeks refund of a portion of such sum. It is alleged by the 
petitioner that the Assessor erred in assessing the tax on 
the transfer of the future interest since (a) he determined 
that the future interest was contingent and not vested, and 
(b) he did not correctly compute the lowest possible tax 
assessable. 

Findings of Fact 

The petitioner is an individual and the executrix under 
the will of Charles J. O’Neill, deceased, who died domiciled 
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in the District of Columbia on March 17, 1941. She is also 
beneficiary of a life estate under the will. 

By the second item of his will the decedent provided as 
follows: 

11 “Second. All the rest, residue and remainder of 
my estate, of every kind and description, real and 
personal, whatsoever and however situated, now possessed 
or that may hereafter be acquired by me, including any 
lapsed or void legacy or devise, 1 give, devise and bequeath 
unto my wife, Julia F. O’Neill, for and during the term of 
her natural life, and on her death unto my daughters, Julia 
Mary O’Neill and Helena O’Neill, absolutely and in fee 
simple, share and share alike, and in the event that either 
of them be then dead unto the survivor of them, absolutely 
and in fee simple, unless the deceased daughter leave issue 
surviving in which event such surviving issue shall be en¬ 
titled to the share thereof to which the deceased daughter 
would have been entitled if living, distributable among such 
issue, per stirpes and not per capita.” 

The Julia F. O’Neill mentioned above is the petitioner. 
The decedent’s two daughters, Julia Mary and Helena are 
now living. 

The value of the future interest transferred by the will 
of the decedent to his two daughters is $28,591.95. 

The Assessor determined the future interest in the resi¬ 
due of the decedent’s estate transferred to his two daugh¬ 
ters to be contingent, and computed the highest possible in¬ 
heritance tax in relation to such transfer to be $1,451.44. 
In doing so the Assessor assumed as a possibility for such 
purpose that at the death of the life tenant there would be 
living one person of the least favored class of beneficiaries 
capable of taking the the remainder, that is to say, a person 
to whom the inheritance tax law allows an exemption of 
$1,000 only. The Assessor then determined the lowest pos¬ 
sible inheritance tax assessable in relation to the transfer 
of the future interest to be $135.92. In doing so the Asses- 
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sor assumed, as the only possibility resulting in the lowest 
tax, that at the death of the life tenant there would be liv¬ 
ing one daughter and two granddaughters of the decedent, 
each Entitled to an exemption of $5,000. The Assessor then 
computed the mean between such highest and lowest pos¬ 
sible tax to be $793.68. On September 3, 1941, the Assessor 
assessed the petitioner as executrix under the will of the 
decedent, an inheritance tax on the transfer of the future 
interest involved in the sum of $793.68. On September 12, 
1941, the petitioner paid such tax under protest in writing. 
This proceeding was filed on October 9,1941. 

12 Opinion 

The tax here involved is imposed by Title V of the Dis¬ 
trict of Columbia Revenue Act of 1937, as amended by the 
Act of July 26, 1939. Section 7 of Article I of that title 
(hereinafter referred to as “Section 7”) in part provides 
as follows: 

“* 1 * * Where the future interest is vested the donee 
thereof shall pay the tax within the time in which the tax 
upon the precedent life interest or term of years is required 
to be paid under the provisions of sections 4 and 6 of this 
article, as the case may be. Where the future interest is 
contingent the personal representative of such decedent 
or the persons interested in such contingent future estate 
shall have the option of (1) paying, within the time herein 
provided for the payment of taxes due upon vested future 
interests, a tax equal to the mean between the highest pos¬ 
sible tax and the lowest possible tax which could be imposed 
under any contingency or condition whereby such contin¬ 
gent future interest might be wholly or in part created, de¬ 
feated, extended, or abridged; or (2) paying the tax upon 
such transfer at the time when such future interest shall 
becohie vested at rates and with exemption in force at the 
time of the death of the decedent. * # *” 

The provision of the decedent’s will here under considera¬ 
tion, in effect, provides that the residue of the decedent’s 
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estate is transferred to his wife for life, “and on her death” 
to his two daughters “absolutely and in fee simple.” Such 
positive language is qualified, however, by the following pro¬ 
vision : 

“* * *, and in the event that either of them be then dead 
unto the survivor of them, absolutely and in fee simple, un¬ 
less the deceased daughter leave issue surviving in which 
event such surviving issue shall be entitled to the share 
thereof to which the deceased daughter would have been en¬ 
titled if living, distributable among such issue, per stirpes 
and not per capita.” (Emphasis supplied). 

There are two questions here submitted for solution. The 
first relates to the character of the future interest trans¬ 
ferred by the decedent to his two daughters; that is to say, 
whether such future interest is vested or contingent. The 
second is whether or not, assuming the future interest is 
contingent, the Assessor correctly determined the lowest 
possible inheritance tax assessable under Section 7. The 
questions so presented have come before the Board in 
13 several cases. They will be discussed in the chrono¬ 
logical order of their disposition. 

American S. & T. Co., Executor of Estate of Mary X D. 
Kenyon v. District of Columbia, D. C. B. T. A., Docket No. 
361. The will of decedent in that proceeding transferred 
certain property to her sister for life, and upon her sister’s 
death “absolutely” to the sister’s husband, “if he shall be 
then living,” but if not, then in equal shares to the dece¬ 
dent’s nieces or the survivor of them. The Board held that 
the future interest there under consideration was contin¬ 
gent. The rationale of such holding was thus stated: 

“The Board is of the opinion that while the interest of 
Guy H. Woolington may be said to be a ‘vested remainder’ 
(subject to be divested) under the rules of common law, 
nevertheless, considering the actualities, such interest is 
contingent, namely, dependent upon Guy H. Woolington 



8 


living beyond the date of the death of his wife. If he should 
predecease his wife he would never come into the enjoy¬ 
ment of the interest. 

“In Klein v. United States, 283 U. S. 231, the Supreme 
Court was called upon to consider a question somewhat 
similar to the one here presented. It rejected the formal 
distinction between vested and contingent remainders as 
relevant in matters of taxation and on page 234 stated: 

‘* '* * Nothing is to be gained by multiplying words in 
respect of the various niceties of the art of conveyance or 
the law of contingent and vested remainders.* * *’ 

“Subsequently in Helve ring v. St. Louis Trust Co., 296 
U. S. 34, and Beeler v. St. Louis Trust Co., 296 IT. S. 48, 
the doctrine announced in the Klein case was repudiated, 
but in Helvering v. TIallock. 309 U. S. 106, (1940) the Su¬ 
preme Court, speaking through Mr. Justice Frankfurter, 
reaffirmed the doctrine of the Klein case and overruled the 
decision in the St. Louis Trust Co. cases. The following is 
from the decision of the TIallock case: 

‘The law of contingent and vested remainders is full of 
casuistries. There are great diversities among the several 
states as to the conveyancing significance of like grants: 
sometimes in the same state there are conflicting lines of 
decision, one series ignoring the other. Attempts by the 
Boatd of Tax Appeals and the Circuit Courts of Appeal 
to administer § 302(c) by reference to these distinctions 
abundantly illustrate the inevitable confusion. One of the 
cases at bar, No. 399, reveals vividly the snares 
14 which inevitably await an attempt to base estate tax 
law on the ‘niceties of the art of conveyancing.’ In 
connection with the ascertainment of its own death duties, 
the Supreme Court of Errors of Connecticut defined the 
nature of the interest which the decedent in that case re¬ 
tained after his inter vivos transfer. Bryant v. Hackett, 
118 Conn. 233, 171 A. 664. And yet the nature of that in- 
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terest under Connecticut law and the scope of the Connecti¬ 
cut Court’s adjudication of that interest were made the 
subject of lively controversy before us. The importation 
of these distinctions and controversies from the law of prop¬ 
erty into the administration of the estate tax precludes a 

fair and workable tax svstem. Esscntiallv the same inter- 

* * 

ests, judged from the point of view of wealth, will be tax¬ 
able or not, depending upon elusive and subtle casuistries 
which may have their historic justification but possess no 
relevance for tax purposes. These unwittv diversities of 
the law of property derive from medieval concepts as to 
the necessity of a continuous seisin. Distinctions which 
originated under a feudal economy when land dominated 
social relations are peculiarily irrelevant in the application 
of tax measures now so largely directed toward intangible 
wealth.’ 

“It must be observed moreover, that it is a contingent 
‘interest’ and not a ‘remainder’ with which we are here 
concerned, which would seem to indicate that Congress did 
not intend that the interest had to amount to the common 
law concept of a contingent remainder before the ‘mean 
tax’ measure should be applied.” 

Donohoe, et al. v. District of Columbia, D. C. B. T. A., 
Docket No. 466. In that proceeding it appeared that the 
decedent, after providing for a life estate in his wife, dis¬ 
posed of the remainder with this language: “upon the 
death of my wife I give and devise my entire trust estate to 
mv children.” In holding that such future interest was 
vested the Board said: 

“The Board is of the opinion that the interests in the 
decedent’s estate transferred to his children by the terms 
of his will were vested and not contingent. In so holding 
the Board has in mind, and does not intend, in any degree, 
to impair the effect of its decision in American Security & 
Trust Company, Executor of the Estate of Mary Judith 
Duncombe Kenyon, Deceased, v. District of Columbia, 



10 


Docket No. 361, which was rendered on the authority of 
Klein v. United States , 2S3 U. S. 231, and Helvering v. 
Halldck, 309 U. S. 106, (1940) and in which was announced 
the rule that the tine distinction drawn by the common law 
between vested and contingent remainders has no place in 
the law of taxation, and that questions of taxation must be 
decided bv considering the realities and actualities of the 
situation involved. Applied to the facts in this case, the rule 
just stated merely means that a vested remainder, subject 
to be divested upon the happening of some uncertain future 
event, is to be considered for the purpose of taxation as a 
contingent interest, notwithstanding its characteriza- 
15 tion as a vested remainder under the common 
law. 

“Consideration of the question here presented should 
comniience with a statement of the rule that estates, legal 
or equitable, given by will should always be regarded as 
vesting immediately or at the earliest possible period, un¬ 
less there is a clear manifestation of the testators’ inten¬ 
tions that they should be contingent upon a future event. 
The rule was announced in Doe ex dew. Poor v. Considine, 
6 Wall. 458, 475, IS L. Ed. 869, 874, as follows: 

‘The law will not construe a limitation in a will into an 
executory devise when it can take effect as a remainder, 
nor a remainder to be contingent when it can be taken to 
be vested. It is a rule of law that estates shall be held to 
vest at the earliest possible period, unless there be a clear 
manifestation of the intention of the testator to the con¬ 
trary. Adverbs of time,—as where, there , after. from, etc., 
—in a devise of a remainder, are construed to relate merely 
to the time of the enjoyment of the estate, and not the time 
of the vesting in interest.’ 

“See also McArthur v. Scott. 113 U. S. 340, 380; Cropley 
v. Cooper. 19 Wall. 167, 174: . Johnson v. Washington L. & 
T. Co. ? 224 IT. S. 224, 238 and 239. From the decisions just 
cited it is clear that the fact that the testator used the words 
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‘upon the death of my wife I give and devise my entire 
trust estate to my children’ and postponed actual posses¬ 
sion until each child should have reached the age of 25 
years does not in any way affect the rule just stated. The 
Board is of the opinion that the effect of the will of the 
decedent is that his children took a vested remainder in 
all of his property without possibility of being divested, 
subject to the equitable life estate given to his widow; and 
that if it had so happened that one of his children had pre¬ 
deceased him, leaving a descendant or descendants, such 
descendant or descendants would have taken at the time 
of the death of the decedent the interest of such deceased 
child. Stated differently, the Board believes that the legal 
effect of the decedent’s will is that at this time any of his 
children can validly sell his respective vested interest, or 
dispose of it by will, or, if he shall die intestate without 
having sold it, such interest will pass to his heirs or next 
of kin. Rkhardson v. Pennicks , 1 App. D. C. 261; Green v. 
Gordon , 38 App. D. C. 4-43; Doe ex deni Poor v. Considine, 
supra; Cropley v. Cooper, supra, and McArthur v. Scott , 
supra.” 

Weeks et al. v. District of Columbia, D. C. B. T. A., 
Docket No. 490. Both questions here presented were posed 
in that case. Concerning the first the Board had this to say: 

“Item II is the pertinent portion of the will of the de¬ 
cedent. It is quoted in the Findings of Fact herein. Stated 
simply, it transfers a life interest in a trust fund to the 
decedent’s daughter, Dorothea B. Weeks, during her life, 
with the proviso that if the marriage of the daughter shall 
be terminated otherwise than by the death of the daughter, 
or in other words, by divorce or death of the husband, the 
trust will immediately terminate and the trustees 
16 shall transfer the entire corpus of the trust to the 
daughter absolutely and in fee simple. If, however, 
the marriage of the daughter is terminated by her own 
death such of her two children as shall be living at the time 
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of her death shall take a remainder in the trust property. 
If either of the daughter’s two children shall predecease 
her leaving issue, such issue shall take the share to which 
the parent of such issue would have taken, if living. If such 
deceased child of the daughter leaves no issue then the sur¬ 
vivor will take the whole of the trust property absolutely. 
Item II is susceptible of the interpretation that, if Doro¬ 
thea B. Weeks shall have a child or children in addition to 
the two mentioned therein, such additional child or children 
will take his or their proportionate future interest, as the 
case may be. Such interpretation, however, is not necessary 
or material to the disposition of the questions herein in¬ 
volved. 

“The mere statement of the provisions of the pertinent 
portion of the will of the decedent shows that future in¬ 
terest of the children of Dorothea B. Weeks in the trust 
property involved is contingent. Such future interest will 
be defeated if one of three events shall occur, namely, the 
death of the father, the divorce of their parents or their 
death prior to the death of their mother in the event that 
the marriage of their parents is terminated by their moth¬ 
er’s death. It is hard to conceive anything more contin¬ 
gent.” 

In respect of the propriety of the Assessor’s determina¬ 
tion of the lowest possible tax the opinion of the Board 
contains this language: 

“The Assessor determined the highest possible tax by 
‘killing off,’ so to speak, or imagining the death of all rela¬ 
tives of the decedent, save one within the class to which 
would be applicable an exemption of $1,000 and a rate of 
tax of 5 per cent. He did not allow such a full play of his 
imagination when he came to determine the lowest possible 
tax, since he determined the lowest possible tax upon the 
possible situation in which both of the children of Dorothea 
B. Weeks shall be living at the time of her death. He did 
not consider the possibility of the mother defeating the 
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future interest entirely by divorcing her husband, or his 
death, or the possibility that both children could predecease 
their mother leaving a total of four persons as ‘issue’ 
which would result in exemptions ($5,000 each, or $20,000) 
more than sufficient to absorb the entire $15,285.98 of trust 
property. The happening of any of the last mentioned con¬ 
tingencies would result in no tax, or a tax equal to zero. 

“The Board is of the opinion that the Assessor properly 
determined the highest possible tax, but erred in his deter¬ 
mination of the lowest possible tax.” 

17 The National Metropolitan Bank, Executor of 
Estate of Charles C. Swisher, v. District of Colum¬ 
bia, D. C. B. T. A., Docket No. 474. The only question in 
that case related to the propriety of the Assessor’s deter¬ 
mination of the lowest possible tax. The Assessor deter¬ 
mined the highest possible tax exactly as he has done here. 
The taxpayer conceded that to be proper, but assailed his 
determination of the lowest possible tax. In disposing of 
the matter the Board held: 

“In the case of Dorothea B. Weeks et al., Executors v. 
District of Columbia, D. C. B. T. A., Docket No. 490, the 
Board held that, where it was ‘possible’ within the ordi¬ 
narily accepted meaning of that term, for a situation to 
arise whereby there would be no tax on the transfer of a 
future contingent interest, the ‘lowest possible tax’ asses¬ 
sable under Section 7 was zero. While the possibility that 
would result in no tax in this proceeding is more remote 
than in the Weeks case, in principle, however, these two 
cases are identical. The ruling there and here made is sup¬ 
ported by decisions of the courts in states where the taxing 
law is similar to that of the District of Columbia. People v. 
Freese, 267, Ill. 164, 107 N. E. 857; People v. Gerlaugli, 302 
Ill. 131,134, N. E. 175; Estate of M. Maclay, 165 Misc. 369, 
30 N. Y. S. 685. 

“The possibility with which we are here concerned must 
be considered in the light of facts and circumstances as they 
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existbd at the time of the death of the decedent. At that 
time John C. Keats was 19 years old and unmarried. Was 
it then possible that he marry, have 12 children and die 
before he should reach the age of 28 years? Unless there 
were some abnormality in John C. Keats preventing pro¬ 
creation the situation thus imagined was possible. There 
is a presumption that he was normal in the respect indi¬ 
cated. Such presumption having not been overcome, the 
Board must hold that the imagined situation was possible. 

“The value of the contingent future interest was $11,- 
933.62. The children of John C. Keats would be grand 
nephews or grand nieces of the decedent, and would be 
entitled to an exemption of $1,000 each. If he shall die be¬ 
fore reaching the age of 28, his children, if any, will re¬ 
ceive the contingent future interest. Exemptions for 
twelve of such children would exhaust the future interest, 
and no tax would be due. The Board must hold that the 
‘lowest possible tax’ is zero.” 

Fenton v. District of Columbia, D. C. B. T. A., Docket 
Xo. 472. In that proceeding there was no dispute as to the 
determination of the highest and lowest possible tax, the 
Assessor having determined the former as he has done 
here, and the lowest as zero in accordance with the Board’s 
ruling in the Weeks and National Met. Bank cases. 
18 ! The only matter submitted for determination was 
whether the future interests there involved were 
vested or contingent. Concerning that matter there is found 
in the opinion of the Board the language following: 

“The third item of the will of the decedent devised all 
her real estate to Elizabeth Fenton for life, with the re¬ 
mainder to the extent of $1,000 to each of five nieces and 
nephews, provided they be living at the death of the life 
tenant, and, if not, then to their children, respectively. The 
rest and residue of the future interest in the real estate 
was devised to two other nephews, provided they be living 
at the death of the life tenant, and, if not, then to their 
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children respectively. If either of such residuary devisees 
shall die before the life tenant with no children then the 
survivor shall receive the whole of the residue. 

“The Board has repeatedly held that future interests 
with conditions similar to those attached to the future in¬ 
terest here involved are contingent and call for the applica¬ 
tion of that part of Section 7 of the District of Columbia 
Revenue Act of 1937, as amended, reading as follows: * * *” 

The Board still believes that the principles announced in 
the foregoing proceedings are correct, and here adheres 
thereto. Applying such principles to the facts as here found 
the Board must conclude that (a) the future interest here 
under consideration is contingent, and (b) the Assessor’s 
determination of the lowest possible tax is erroneous. 

As to the first ruling, the Board believes that the con¬ 
trolling -words in the second item of the decedent’s will are 
those in the adverbial phrase of time, “then dead,” and 
that it was the intention of the testator, spelled from the 
context of the provision, that such adverbial phrase relate, 
not to the date of the death of the testator, but to the date 
of the death of the life tenant. If this be so, it must be 
conceded that the future interest is contingent as such term 
is understood for the purposes of taxation. Who can now* 
tell what the situation will be at the death of the life tenant ? 
Or what the tax would be if its assessment were postponed 
until the death of the life tenant? Will there be one daugh¬ 
ter only, or both living and each claiming an exemption of 
$5,000? Or w*ill they be dead, leaving several chil- 
19 dren, each entitled to an exemption of $5,000, but of 
sufficient number to absorb by exemption the entire 
future interest? It is for just such situation that Section 7 
was enacted. 

Of course, as -was stated by the Board in the Donohoe 
case and in the decisions upon which the Board there re¬ 
lied, estates shall he held to vest at the earliest possible 
period. This is so, “unless” as w*as said in Doe v. Oon- 
sidine, (6 Wall. 458) “there be a clear manifestation of 
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the intention of the testator to the contrary.” There is here 
such a clear manifestation of intention. Xo one reading 
the pertinent provision of the decedent’s will can escape 
the conclusion that what the* testator intended was that if 
either daughter should predecease their mother, the life 
tenant, such daughter would take nothing. Kven if a de¬ 
ceased should leave issue, such issue would not take as 
heirs or next of kin of the deceased daughter, but as *• pur¬ 
chasers, as that term is understood in law. It is hard to 
conceive of any lawyer advising a client to purchase the 
interest of one of the daughters in the future estate at any 
price, except one so small that the transaction would amount 
to a gamble on the possibility that such daughter might be 
alive at the death of the life tenant. That was not the situ¬ 
ation in the Donohoe case. As soon as the testator died the 
interest of his children then living in the future interest 
there involved became fixed and certain, and vested to the 
extbnt that, respectively, they could dispose of their inter¬ 
ests! by deed or will. The adverb of time there related to 
the date of death of the testator, and there was no mani¬ 
festation of intention to the contrary, as there is in this 
proceeding. 

20 Now, as to the computation of the tax. The Board 
here holds, as it has repeatedly held that the As¬ 
sessor’s assumption as a possibility that at the death of the 
life tenant there will be living one person only of the class 
entitled to an exemption of $1,000, is correct. Therefore, 
the highest possible tax is $1,451.44 ($28,591.95 — $1,000 
X .05 = $1,451.44). The value of the future interest is 
$28,591.95. If the assessment of the tax be postponed until 
the death of the life tenant, and if there be then living six 
persons equally capable of taking the remainder and each 
entitled to an exemption of $5,000, there could be no tax. 
Such a situation will arise if both daughters predecease the 
life tenant, each leaving three or more children. In such 
event the lowest possible tax is zero. The mean between 
the highest and the lowest is, therefore, $725.72. That is 
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the correct amount of tax assessable in relation to the trans¬ 
fer of the future interest here involved. Since the peti¬ 
tioner paid an inheritance tax in relation to the transfer of 
the future interest in the sum of $793.68, it follows that an 
inheritance tax in the sum of $67.96 was erroneously col¬ 
lected by the District of Columbia from the petitioner, and 
that the petitioner is entitled to a refund of such sum. 
Decision will be entered in accordance with this opinion. 

JO MORGAN, 

Member Sole. 

December 23, 1941. 

• ****••••# 

21 Decision 

This proceeding came on to be heard upon the petition 
filed herein, and upon consideration thereof and of the evi¬ 
dence adduced at the hearing on said petition, it is by the 
Board this 22 day of December, 1941, 

Adjudged and Determined, That an inheritance tax in 
the sum of $67.96 has been erroneously collected by the 
District of Columbia from the petitioner, and that the pe¬ 
titioner is entitled to a refund of said sum. 

JO MORGAN, 

Member Sole. 

December 23,1941. 

• •#••••••• 
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IN THE 


United States Court of Appeals 

for the District of Columbia 


No. 8188 


JULIA F. O’NEILL, In Her Own Right and as Executrix 
under the Will of Charles J. O'Neill, deceased. 

Petitioner, 


vs. 


DISTRICT OF COLUMBIA. 

Respondent. 


SUMMARY OF ARGUMENT 

The future interests transferred to Julia Mary O’Neill and 
Helena O’Neill under the provisions of Item 2 of the Last Will 
and Testament of Charles J. O’Neill, deceased, are contingent 
for purposes of taxation under the District of Columbia Inherit¬ 
ance Tax law for the reason that it cannot be determined until 
the death of the life tenant whether either the said Julia or 
Helena will take any property under the provisions of said 
Item 2. It was the intention of the testator that neither of his 
above named daughters receive any property under the provi¬ 
sions of Item 2 of his Will unless they be living at the time of the 
death of their mother, the life tenant. 

Distinctions which originated under the law of property are 
irrelevant in the application of tax measures. 

1 


2 


ARGUMENT 

The question here presented is whether the interests trans¬ 
ferred to Julia Mary O’Neill and Helena O’Neill under the 
will of Charles J. O’Neill, deceased, are contingent or vested 
for purposes of taxation under the provisions of the District of 
Columbia Inheritance tax law \ Section 7 of Article I of 
said law" provides for the taxation of future interests and 
states that: 


“* * * Where the future interest is vested the donee 
thereof shall pay the tax within the time in which the 
tax upon the precedent life interest or term of years 
1 is required to be paid under the provisions of sections 
4 and 6 of this article, as the case may be. Where the 
future interest is contingent the personal representa¬ 
tive of such decedent or the persons interested in such 
contingent future estate shall have the option of (1) 
paying, within the time herein provided for the pay¬ 
ment of taxes due upon vested future interests, a tax 
equal to the mean between the highest possible tax 
and the lowest possible tax which could be imposed 
under any contingency or condition whereby such 
1 contingent future interest might be wholly or in part 
! created, defeated, extended, or abridged; or (2) pay¬ 
ing the tax upon such transfer at the time when such 
1 future interest shall become vested at rates and with 
exemptions in force at the time of the death of the 
decedent: * * 

Item 2 of the Last Will and Testament of Charles J. O’Neill, 
deceased (petitioner’s appendix pp. 1 and 2), provides as 
follows: 


1 Title V, District of Columbia Revenue Act of 1937 (50 Stat. 684), as 
amended by the Acts approved May 16, 1938 (52 Stat. 361), and July 
26, 1939 (53 Stat. 1113), D. C. Code, 1940 edition. Sec. 47-1601 et seq. 

2 Sec. 47-1607 D. C. Code, 1940 edition. 
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“Second, all the rest, residue and remainder of my 
estate, of every kind and description, real and per¬ 
sonal. wheresoever and however situated, now pos¬ 
sessed or that may hereafter be acquired by me. in¬ 
cluding any lapsed or void legacy or devise. I give, 
devise and bequeath unto my wife. Julia F. O’Neill, 
for and during the term of her natural life, and on her 
death unto my daughters. Julia Mary O’Neill and 
Helena O’Neill, absolutely and in fee simple, share 
and share alike, and in the event that either of them 
be then dead unto the survivor of them, absolutely 
and in fee simple, unless the deceased daughter leave 
issue surviving in which event such surviving issue 
shall be entitled to the share thereof to which the 
deceased daughter would have been entitled if living, 
distributable among such issue, per stirpes and not 
per capita.” 

The Assessor determined the interests of Julia Mary O’Neill 
and Helena O’Neill to be contingent and computed the tax 
accordingly. The Board of Tax Appeals sustained the As¬ 
sessor’s determination. Petitioner contends that the Board 
erred for the reasons that (1) its decision is contrary to the 
common law rule for determining whether remainders are 
contingent or vested, and (2) the Board’s conclusion is con¬ 
trary to the intention of the testator. 

In support of its conclusion in this and similar cases the 
Board relied upon decisions of the Supreme Court in Klein v. 
United, States, 2S3 U. S. 231, and Helvering v. Hallock, 309 
U. S. 106, in which cases the rule was announced that the fine 
distinction drawn by the common law between vested and 
contingent remainders has no place in the law of taxation, and 
that questions of taxation must be decided by considering the 
realities and actualities of the situation involved. 

In Klein v. United States, supra, the Supreme Court re¬ 
jected the formal distinction between vested and contingent 
remainders as irrelevant in matters of taxation and stated (p. 
234): 
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“* * * Nothing is to be gained by multiplying words 
1 in respect of the various niceties of the art of convey¬ 
ance or the law of contingent and vested remainders. 

# * *>> 


Subsequently in Helvering v. St. Louis Trust Co., 296 U. S. 
34, and Becker v. St. Louis Trust Co., 296 U. S. 4$, the 
doctrine announced in the Klein case was repudiated, but in 
Helvering v. Hallock, supra, the Supreme Court, speaking 
through Mr. Justice Frankfurter, reaffirmed the doctrine of 
the Klein case and overruled the decision in the St. Louis Trust 
Co. cases. The following is from the decision in the Hallock 
case: 

“The law of contingent and vested remainders is 
1 full of casuistries. There are great diversities among 
the several states as to the conveyancing significance 
of like grants; sometimes in the same state they are 
1 conflicting lines of decision, one series ignoring the 
other. Attempts by the Board of Tax Appeals and 
1 the Circuit Courts of Appeal to administer § 302 (c) 
by reference to these distinctions abundantly illu¬ 
strate the inevitable confusion. One of the cases at 
bar, No. 399, reveals vividly the snares which in- 
1 evitably await an attempt to base estate tax law on 
the ‘niceties of the art of conveyancing/ In connec¬ 
tion with the ascertainment of its own death duties, 

1 the Supreme Court of Errors of Connecticut defined 
the nature of the interest which the decedent in that 
case retained after his inter vivos transfer. Bryant 
v. Hackett, 118 Conn. 233, 171 A. 664. And yet the 
nature of that interest under Connecticut law and the 
scope of the Connecticut Court’s adjudication of that 
interest were made the subject of lively controversy 
before us. The importation of these distinctions and 
controversies from the law of property into the ad¬ 
ministration of the estate tax precludes a fair and 
workable tax system. Essentially the same interests, 
judged from the point of view of wealth, will be tax¬ 
able or not, depending upon elusive and subtle casuis- 
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tries which may have their historic justification but 
possess no relevance for tax purposes. These umvitty 
diversities of the law of property derive from medieval 
concepts as to the necessity of a continuous seisin. 
Distinctions which originated under a feudal economy 
when land dominated social relations are peculiarly 
irrelevant in the application of tax measures now so 
largely directed toward intangible wealth. * * *” 
(emphasis added.) 

The Board has held that the rule laid down by the Su¬ 
preme Court, when applied to the facts in this and similar 
cases, merely means that a vested remainder subject to be 
divested upon the happening of some uncertain future event, 
is to be considered for the purpose of taxation as a contingent 
interest, notwithstanding its characteristics as a vested re¬ 
mainder under the common law. For all practical purposes, 
there is no difference between a contingent remainder and a 
vested remainder which is subject to being divested. In the f 
instant case, for example, if the testator had omitted to name j 
the daughters and merely left the remainder to his children J 
living at the death of the life tenant, the interests of the 
daughters clearly would be contingent under the common law 
rule. The result is the same in either case. It must be 
observed moreover, that it is a contingent “interest” and 
not a “remainder” with which we are here concerned, which 
would seem to indicate that Congress did not intend that the 
interest had to amount to the common law concept of a con¬ 
tingent remainder before the “mean tax” measure could be 
applied. 

For the purpose of taxation under section 7 of Article I 
of the District of Columbia Inheritance Tax law, the question 
is whether it can be definitely determined, at the time of the 
death of the decedent, who will take the future interests. If, 
in this case, the daughters, Julia Mary and Helena, had in¬ 
terests which could not be defeated then the Assessor could 
definitly determine the amount of the tax to be assessed upon 
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the transfer to each daughter. But no one can tell what 
distribution will be made of the remainder interests until the 
dehth of the life tenant. If both daughters are then living, 
each will be entitled to an exemption of $5,000. If one of the 
daughters is then dead, leaving no children, the entire prop¬ 
erty would pass to the surviving daughter and one exemp¬ 
tion only would be allowed. If one or both of the daughters is 
then dead, leaving a number of children, the property would 
pass to such children and each would be entitled to an exemp- 
toin of $5,000. It is for just such a situation that Section 7. 
supra, was enacted. 

The controlling words in the second item of the Last Will 
and Testament of Charles J. O’Neill are those in the adverbial 
phrase of time “then dead”, and it seems plain that it was the 
intention of the testator, spelled from the context of the provi¬ 
sion, that such adverbial phrase relates not to the date of the 
death of the testator but to the date of the death of the life 
tehant. It follows that the future interest is contingent as 
such term is understood for purposes of taxation. It is, of 
course, well established that estates shall be held to vest at the 
earliest possible period “unless”, as the Supreme Court said in 
Doe v. Considine, 6 Wall. 45S, “there being a clear manifesta¬ 
tion of the intention of the testator to the contrary”. There is 
here such a clear manifestation of intention. No one reading 
the pertinent provisions of the last Will and Testament of 
Charles J. O’Neill can escape the conclusion that what the 
testator intended was that if either daughter should predecease 
her mother, the life tenant, such daughter would take nothing. 

CONCLUSION 

It is respectfully submitted that it was the intention of 
the testator that the future interests devised and bequeathed 
to Julia Mary O’Neill and Helena O’Neill be contingent upon 
their surviving their mother, the life tenant; that the distinc- 
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tions which originated under the law of property are irrelevant 
in the application of the provisions of Section 7 of Article I of 
the District of Columbia Inheritance Tax law 3 and that the 
decision of the Board of Tax Appeals is correct and should be 
affirmed. 


Richmond B. Keech, 

Corporation Counsel, D. C. 

Vernon E. West, 

Principal Assistant Corporation Counsel, D. C. 
Glenn Simmon, 

Assistant Corporation Counsel, D. C., 
Attorneys jor Respondent, 

District Building. 


3 In addition to Helvering v. Hallock, 309 U. S. 106, see Taxation: 
Some reflections on the quest of substance, 30 Georgetown Law Jour¬ 
nal 587 (May, 1942). 



